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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In re:  
 
Tricord Systems, Inc., 
 
   Debtor. 

 

 
    Case No. 02-82361 
    Chapter 11 Case 
 
 

 
James Bartholomew, as Trustee for the 
Liquidating Trust of Tricord Systems, 
Inc., 
 
   Plaintiff, 
 
vs. 
 
General Electric Capital Corporation 
and Adaptec, Inc., 
 
   Defendants. 
 

 
    Adv. Pro. No. 03-4174 
 
 

 
GENERAL ELECTRIC CAPITAL  

CORPORATION’S  
MEMORANDUM ON DAMAGES 

 
 

 

 
 On August 27, 2004, the United States District Court for the District of Minnesota (the 

“District Court”) issued a Memorandum Opinion and Order Affirming in Part and Reversing in 

Part the Orders of the Bankruptcy Judge (the “Memorandum Opinion”) remanding the instant 

action to this Court for further factual and legal determinations.  Specifically relevant to James 

Bartholomew’s (the “Trustee”) breach of contract claim against General Electric Capital 

Corporation (“GECC”), the District Court instructed this Court to determine the amount of the 

“Lessor’s Loss” as that term is defined by the Master Lease Agreement (the “Lease”) between 

GECC and Tricord Systems, Inc. (“Tricord”).  Memorandum Opinion, p. 17.  The District Court 

further instructed this Court that if it determined that GECC drew more on the letter of credit (the 

“LOC”) than the amount of the “Lessors Loss,” then this Court was to determine whether, in 

light of the assignment of the Lease to Adaptec, Inc. (“Adaptec”), the Trustee can pursue a claim 
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for breach of contract against GECC.  Id.  The District Court also remanded this matter for 

further factual determinations relevant to the Trustee’s subrogation claim against Adaptec.  Id. at 

12. 

 Following the District Court’s Memorandum Opinion, this Court on October 4, 2004, 

issued an Order for Hearing on Remand (the “Order”).  The Order states: 

This adversary proceeding was remanded by the district court for a 
determination of damages against defendant Adaptec, Inc., on 
plaintiff’s subrogation claim. 
 

The Order goes on to schedule a hearing “to hear parties’ arguments on the proper damages to be 

included in the court’s judgment on remand” and to order the Trustee and Adaptec to file 

memoranda on the issue of damages by October 29, 2004. 

The Order is silent on the issues pertaining to GECC.  Adaptec, however, has previously 

argued to this Court that, under the Trustee’s subrogation claim,  damages against it are limited 

by the amount of Tricord’s obligation to GECC under the terms of the Lease: 

The case law that I reviewed in responding to this motion says 
instead that a subrogee is entitled to indemnity to the extent only of 
the money actually paid to discharge the obligation. 
 

Transcript of Hearing on Motion before the Honorable Robert J. Kressel, February 18, 2004, p. 

5.1 

Without taking a position on whether Adaptec has correctly stated the law on this issue, 

GECC, out of an abundance of caution, submits this memorandum in order to preserve its 

arguments as to the amount of the “Lessor’s Loss” to the extent, if any, the Court is persuaded 

                                                                 
1 A true and correct copy of the relevant excerpts of this hearing is attached to the Affidavit of Michael A. Rosow as 
Exhibit A. 
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that its determination of damages against Adaptec has any bearing upon the amount of the 

“Lessor’s Loss.” 2 

THE “LESSOR’S LOSS” WAS $204,171.38 

In its Memorandum Opinion, the District Court found that “GECC’s draw [on the LOC] 

was proper because the uncontested facts set out at trial establish that Tricord defaulted [under 

the Lease].”   Memorandum Opinion, p. 17.  Under the terms of the Letter of Credit Addendum 

(the “Addendum”) GECC was therefore entitled to “draw all amounts available under the LOC 

but in no event more than an amount equal to the Lessor’s Loss (as defined in Section 15 of the 

Agreement).”  Addendum.3  Under Section 15 of the Lease, the Lessor’s Loss is comprised of  

all Rent and other amounts to become due by acceleration or 
otherwise (plus, if the System is not returned in accordance with 
Section 9 of the applicable schedule an amount equal to (i) 
Lessor’s reasonable estimate of the fair market value of the System 
at the end of the applicable term if lessee selects purchase option B 
in the schedule … ). 
 

Lease, p. 2.4  

This Court has previously determined that the present value of the unpaid Lease 

payments was $150,000.  Memorandum Order, January 23, 2004, p. 5. This amount is in 

accordance with the terms of the Lease and has not been contested.   

 Because the System (as that term is defined in the Lease) was not returned to GECC, 

GECC is also entitled to the additional sum comprising GECC’s reasonable estimate of the fair 

market value of the System at the end of the Lease term.  Lease, p. 2.  This amount is by 

definition included in the amount of the “Lessor’s Loss.”  Id.  At trial, Mark Chabra, the manager 

                                                                 
2 Because the Court’s Order limits the November 3, 2004, hearing to determining damages against Adaptec, GECC 
will not address whether, in light of the assignment of the Lease to Adaptec, the Trustee can bring a claim for breach 
of contract against GECC in this memorandum.  Instead, GECC reserves its arguments on this issue until such time 
as the Court requests briefing on that issue. 
3 A true and correct copy of the Addendum is attached to the Affidavit of Michael A. Rosow as Exhibit B. 
4 A true and correct copy of the Lease is attached to the Affidavit of Michael A. Rosow as Exhibit C. 
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of GECC’s $85 million telecommunications portfolio, including $50 million of 

telecommunications equipment from the same manufacturer as the System, testified that he was 

responsible for “set[ting] residual values for this equipment, and establish[ing] fair market values 

for this equipment as well.”    Transcript of Trial before the Honorable Robert J. Kressel, January 

13, 2004 (“Trial Transcript”), pp. 49-50.5  Chabra testified that GECC reserved a residual value 

for the System of 21% of the purchase price of the System, which results in a residual of 

$40,789.77.  Id. at 50.  Chabra further testified that this amount most likely undervalues the 

System, which GECC typically is able to sell for 30% of the purchase price.  Id.  Based upon 

GECC’s experience reselling the System at 30% of its original cost, GECC’s residual value of 

the System at 21% of its original cost is a reasonable estimate of the fair market value of the 

system at the end of the Lease term.   

At trial, the Trustee offered the testimony of Mark McAlister.  McAlister testified that he 

valued the System by “parting it out” and selling those components of the System that he could 

sell within 90 to 120 days.  Trial Transcript, pp. 10 and 14.  Using this methodology, McAlister 

valued the System at $9,660.6  Id. at 16-17.  This valuation methodology, however, ignores the 

terms of the Lease and does not directly challenge the reasonableness of GECC’s estimate of the 

fair value of the System at the end of the Lease term.   

First, the Lease requires that the valuation be “Lessor’s [GECC’s] reasonable estimate of 

the fair market value of the System at the end of the applicable Term.”  Lease, p. 2.  McAlister’s 

testimony never established that GECC’s valuation of the System was not reasonable nor did 

McAlister ever state an opinion as to the reasonableness of GECC’s valuation.    

                                                                 
5 A true and correct copy of the relevant excerpts of the Trial Transcript are attached to the Affidavit of Michael A. 
Rosow as Exhibit D. 
6 This amount reflects a valuation of $5,460 for the Minneapolis System and $4,200 for the Colorado System. 
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Second, McAlister’s valuation methodology, as he admitted at trial, ignores the fact that 

the System remained an installed and operating system, and was not removed, disassembled, and 

sold for parts.  Trial Transcript, p. 13. 

McAlister further testified, however, that when the System is valued on an installed basis, 

as set forth in the Lease, the value of the System would be $48,180.7  Id. at 19-20.  This 

valuation supports GECC reasonable estimate of the fair market value of the System at the end of 

the Lease term. 

 To unpaid Lease payments and GECC’s reasonable estimate of the fair market value of 

the System, sales tax is also included in the amount of the “Lessor’s Loss.”  At trial the tax rate 

was established at 7.0138%.  This rate is a blended rate based on the value of the equipment in 

Minnesota and Colorado and the respective property tax rates in each of these states.  Mark 

Chabra testified that this rate was used by GECC during the term of the Lease.  Trial Transcript, 

pp. 53-55.  This rate is incorporated into Stipulated Exhibit 1 by diving the tax base of $257.69 

by the monthly lease payment of $3,674.01.  Applying this sales tax rate to the unpaid Lease 

payments and the fair market value of the System the total amount of sales tax due is 

$13,381.61.8 

 Considering these various elements, the amount of the “Lessor’s Loss” equals 

$204,171.38.  To the extent that any determination of the Trustee’s damages on its claims against 

Adaptec implicate the amount of the “Lessor’s Loss,” GECC expressly requests that the Court 

find the “Lessor’s Loss” to be calculated as provided herein. 

                                                                 
7 This amount reflects the initial parts value of $9,660 plus installation costs of $21,600 and $16,920 for the 
Minneapolis and Colorado Systems respectively.   
8 This amount is calculated as follows: ($150,000 + $40,789.77) x 7.0138% = $13,381.61.   
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CONCLUSION 

Should the Court find that its determination of damages against Adaptec have any effect 

on the amount of the “Lessor’s Loss,” GECC submits that it has an interest in these proceedings 

and respectfully requests that the Court find that the amount of the “Lessor’s Loss” is 

$204,171.38. 

 

Dated:  October 29, 2004  FABYANSKE, WESTRA & HART, P.A. 
 
 

By:        /e/ Michael A. Rosow   
Paul L. Ratelle (#127632) 
Michael A. Rosow (#317998) 

      800 LaSalle Avenue, Suite 1900 
      Minneapolis, MN 55402 
      (612) 338-0115 
 ATTORNEYS FOR DEFENDANT  

GENERAL ELECTRIC CAPITAL 
CORPORATION 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In re:  
 
Tricord Systems, Inc., 
 
   Debtor. 

 

 
    Case No. 02-82361 
    Chapter 11 Case 
 
 

 
James Bartholomew, as Trustee for the 
Liquidating Trust of Tricord Systems, 
Inc., 
 
   Plaintiff, 
 
vs. 
 
General Electric Capital Corporation 
and Adaptec, Inc., 
 
   Defendants. 
 

 
    Adv. Pro. No. 03-4174 
 
 
 
 

AFFIDAVIT OF 
MICHAEL A. ROSOW  

 

STATE OF MINNESOTA ) 
    )  ss. 
COUNTY OF HENNEPIN ) 
 
 Michael A. Rosow, being first duly sworn upon oath, deposes and states as follows: 

1. I am an associate attorney with the law firm of Fabyanske, Westra & Hart, P.A., 

attorneys for defendant General Electric Capital Corporation in this matter. 

2. Attached hereto as Exhibit A is a true and correct copy of the relevant excerpts of 

the Hearing on Motion before the Honorable Robert J. Kressel, February 18, 2004. 

3. Attached hereto as Exhibit B is a true and correct copy of the Letter of Credit 

Addendum. 
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4. Attached hereto as Exhibit C is a true and correct copy of the Master Lease 

Agreement. 

5. Attached hereto as Exhibit D is a true and correct copy of the relevant excerpts of 

the Transcript of Trial before the Honorable Robert J. Kressel, January 13, 2004. 

Further your affiant sayeth not. 
 
 
          /s/Michael A. Rosow    
     Michael A. Rosow 
 
 

Subscribed and sworn to me before 
this 29th day of October, 2004 
 
 /s/Mary Allen    
Notary Public 
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Scott Johnson, Esq. 
Johnson Law Group LLP 
10801 Wayzata Boulevard 
Suite 120 
Minnetonka, MN 55305 
Telephone:  (952) 525-1224 
Fax:  (952) 525-1300 
 

United States Trustee’s Office 
1015 U.S. Courthouse 
300 South 4th Street 
Minneapolis, MN 55415 
Telephone:  (612) 664-5500 
Fax:  (612) 664-5516 
 

Phillip W. Bohl 
Gray Plant Mooty 
500 IDS Center 
80 South Eighth Street 
Minneapolis, MN 55402 
Fax:  (612) 632-4444 

 

 
 
 




